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VORDER PURSUANT TO REMAND

On August 28 through September 1, 2006, an administrative
héaring in this caseAwas held in Bartow, Florida,; -before
William F. Quattlebaum, Administrative Law Judge, Division of
Administrative Hearings.
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Post Office Box 41100
St. Petersburg;, Florida 33743

For Respondent: H. Gregory Scharff, Esquire
Edwards & Scharff, LLP
2211 Park Boulevard
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STATEMENT OF THE ISSUE

Pursuant to the Judgment entered on May 3, 2006, in W. and

J.S., as legal guardians of A.S. v. Polk County School Board,

Case No. 8:04-cv-2657~T-24EAJ, United States District Court,



Middle District of Florida, Tampa Division, the issue in the
case 1s whether Petitioner A.S. was(denied a free appropriate
public education (FAPE) by the Polk County School Board
{Respondent) during the 2002-2003 and 2003-2004 school years to
theAextent that the Petitioner's parents identified certain
deficiencies in A.S.'s education in the request for a due
process hearing. The court.also stated that the Administrative
Law Judge (ALJ) must consider challenges to IEPs during that
time period that relate to alleged denials of FAPE.

PRELIMINARY STATEMENT

This dispute was originally heard by the undersigned ALJ on
August 17 through 19, 2004. A Final Order was entered on
November 10, 2004. The Petitioner appealed the Final Order to
the United States District Court, Middle District of Florida,

Tampa Division. On May 3, 2006, by Judgment in W. and J.S., as

legal guardians of A.S. wv. Polk County School Board, Case

No. 8:04-cv-2657-T-24EAJ, the court remanded a portion of the
dispute back to the ALJ.

On June 19, 2006, the Respondent notified the Division of
Administrative Hearings (DOAH) of the remand. A telephone
conference was conducted for purposes of scheduling the hearing,
and a Notice of Hearing dated June 23, 2006, identified the

hearing dates as September 18 through 22, 2006.



On June 26, 2006, the Petitioner filed a Motion to Expedite
or Reassign the Case. On June 29, 2006, the Respondent filed a
response in opposition to the motion. By Order Re-scheduling
V'Hearing dated July 7, 2006, the Motion to Expedite was granted,
and ‘the hearing was re-scheduled for August 28 through
September 1, 2006.

At the hearing, the Petitioner presented the testimony of
Bruce Thornhill, Gina Zwanzig, Terri Crace, Kim Spénce—Cochran,
Sherwin Holmes, Thomas-Oakland, and W.S.  {the Petitioner's
father), and had Exhibits numbered 15, 33, 39, 40, 43, 44, and
47.(parts A and B) admitted into:evidence.

The Resbondent presented the testimony of Leslie Allore,
Teri Bronson, Christine Reeve, Susan Kabot, WillieVSaeﬁz, and
W.S. (the Petitioner's father), and had Exhibits numbered 1, 2,
6, 7, 9 through 13, 15, 16, 20, 32, 37, 54,‘55, 59, 60, 73,
and 74 admitted into evidence.

Additional exhibits related to a January 23 through 26,
2006, hearing in the district court were‘admittéd by stipulation
of the parties and were identified as ALJ Exhibits 3, 10, 11, 14
through 20, 23, 24, 26 throughv31, 35, and 37 through 39.  The
Transcript of the January 2006 hearing was also admitted into
evidence.

The Transcript of this proceeding was filed on

September 12, 2006. Both parties filed proposed orders on



September 25, 2006. The Respondent filed supplemental gxhibits
on September 27, 2006.

The remand order directs the ALJ to consider whether A.S.
was denied FAPE by the Respondent during.the 2002-2003 and
2003-2004 school years to the extent that the reqﬁest for a due
process hearing identified certain alleged deficiencies.

As stated by the Petitioner at the hearing, such issues
include the follpwing allegations:

" 1. "A.S. has not met his IEP Annual-Goals,
Benchmarks and Short-term Objectives,
particularly in the domains of Academics,
Independent Functioning, Social-Emotional
Behavior, and Communication.

2. A.S. has not been provided with any
effective transitional services and has not
met the necessary transitional goals and
objectives. A.S. has not even been prepared
to transition into regular education classes
and was not able to receive his education
with typically developing non-disabled
peers. A.S. 1s not prepared to transition
into any post high school education or
vocation. He has not even developed skills
that allow him to function in the community
on any kind of independent or even partially
independent basis.

3. " A.S. has serious and important
behavioral deficiencies. A.S. has not made
behavioral progress, due to the
institutional neglect of his
behavioral/social/emotional needs. - The
School District has consistently failed to
provide a functional behavioral program,
depending instead on environmental control
instead of behavioral training. This has
left A.S. unable to function independently.



Even his education was done in . a self-
contained, highly restrictive environment.

Both parties submitted testimony and evidence related to
the time period following the student's receipt of a diploma,
and addressed the period in their proposed orders. The remand
order does not direct the Administrative Law Judge to address
any period outside the 2002-2003 and 2003-2004 school years.
Although all evidence admitted has been considered in the
preparation of this Order, issues outside the specific language
of the remand order are not addressed by this order.

This Order further does not address the matter of
compensatory education, to which thé district court conducted a
three-day evidentiary hearing in January 2006 and in which the
court has retained jurisdiction. No findings or conclusions
have been made as to whether educational progress, if any, that
occurred subsequent to the date upon which A.S. received
sufficient academic credits to receive a standard high-school
diploma, constitutes compensatory educétion.

No findings or conclusions have been made relative to the
timeliness of the request for due process hearing, to the
quality of the academic work produced by the student, or to
whether the student had earned sufficient credit to obtain a

regular high-school diploma from the Polk County School Board,



which matters were addressed in the Final Order dated
November 10, 2004.

FINDINGS OF FACT

1. At all times material to this case, A.S. was a male
student (date of birth: July 18, 1985) residing in Bartow,
Florida, and enrolled in the Polk County Public School District.

2. Accofding to the student's parents, A.S. has been
diagnosed with Asperger's Syndrome, but apparently does not meet
the diagnostic criteria to be classified as autistic.

3. A.S.'s presentation of Asperger's Syndrome is atypical
in that most children with the syndrome communicate verbally at
an early age, as contrasted to children with autism, who
generally have delayed language use. A.S. is essentially
non-verbal and his communication occﬁrs through other methods as
identifiedAherein.

4. A.S. completed the academic requirementé to receive a
standard high-school diploma on May 13, 2004. The parents have
asserted that they questioned at several of the IEP meetings
whether the standard diploma trackvwas appropriate for A.S., but
review of the IEP team meetings indicates, as set forth herein,
that although the issue was discussed, the parents did not
specifically request that the diploma option be changed until
the IEP meeting of February 2004, at which point the IEP team

declined to do so.



