IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
WILLIAM SAMMONS and JANIE SAMMONS, )
as legal guardians of A.S., an incapacitated adult, )
) Case No. 8:04-CV-02657-
Plaintiffs, ) SCB-EAJ
)
Vs. )
)
POLK COUNTY SCHOOL BOARD )
)
Defendants. )
)

POLK COUNTY SCHOOL BOARD’S RESPONSE TO MOTION FOR
PRELIMINARY INJUNCTION AND SUPPORTING MEMORANDUM OF LAW

Defendant POLK COUNTY SCHOOL BOARD (hereinafter “School Board” or
“Defendant™), responds to Plaintiffs motion for entry of a preliminary injunction as
follows:

INTRODUCTION

Plaintiffs are seeking a stay-put order under 1415(j) and, in the alternative, a
preliminary injunction under 20 U.S.C. §1415(1)(2)(B)(iii). The difference between a
stay-put injunction under section 1415(j) and a preliminary injunction under section
1415(1)(2)(B)(iii) is that any preliminary injunction entered under section
1415(1)(2)(B)(iii) must demonstrate entitlement to such relief under the standards
generally governing requests for preliminary injunctive relief. Plaintiffs are not entitled
to a stay put order returning A.S. to his pre-graduation educational program because (1)

That placement no longer exists; (2) A.S.’s stay-put placement is his current placement



which he has been in for 8 months (graduation); (3) his February 23, 2004 IEP
incorporated Graduation as the goal of his placement; and (4) Plaintiffs are also barred by
the applicable 30 day statute of limitations from seeking a stay-put order from this Court .

A.S.’s current placement is the placement that he has been in for the last 8
months. A.S.’s placement is that of a graduated high school senior. This is consistent
with the presumption created by Congress that a child should remain in the then-current
educational placement Wagner v. Bd. of Educ., 335 F.3d 297, 302 (4" Cir. 2003). The
court has before it the record of the IDEA Due Process Hearing at the administrative
level as well as two affidavits that Plaintiffs have submitted in support of this motion.
Plaintiffs filed for a stay-put motion at the administrative level that was denied on August
11, 2004 and Plaintiffs waited until January 19, 2005 to challenge that decision.

BACKGROUND

A due process hearing was held in this case before the Division of Administrative
Hearings, by William F. Quattlebaum, Administrative Law Judge, on August 17, 18 and
19, 2004 in Bartow Florida. The issue before the Administrative Law Judge was whether
Plaintiff A.S. met the applicable requirements for a regular high school diploma. After
three days of testimony it was determined that Plaintiff had met those requirements. The
Administrative Law Judge made twenty-three findings of fact. These findings of fact are
not disputed by Plaintiffs in their supporting affidavits. This motion for stay-put/
preliminary injunction should be decided upon the record developed during the
administrative proceeding with supplementation of the record only as appropriate and
necessary as set forth in Walker County School District v. Bennett 203 F.3d 1293 (1 1

Cir. 2000).



An administrative decision in an IDEA case is entitled to due weight and the court
must be careful not to substitute its judgment for that of the state educational authorities.
A District Court must make an independent ruling based on the preponderance of
evidence, but the act contemplates that the source of the evidence will generally be the
administrative record, with some supplementation at trial. Walker County School District
v. Benmett 203 F.3d 1293, 1297-1298 (11" Cir. 2000).

FACTUAL SUMMARRY

A.S. is a 19 year-old male high school graduate with Asperger’s syndrome
(Factual Finding 1). He graduated on May 13, 2004 from Bartow Senior High School in
Polk County (Factual Finding 7). At all times material to this case his diploma track and
educational goal was to receive a regular high school diploma (Factuai Finding 2).
Pursuant to Florida law in order for a student to graduate from the Polk County School
District with a regular high school diploma, a student must pass the required portions of
the FCAT, receive 24 credits and attain a 2.0 cumulative grade point average (Factual
Finding 3).

On February 23, 2004, Polk County School District met with A.S.’s parents in an
annual IEP meeting. During the meeting the Polk County School District notified
Plaintiff’s parents that based on A.S.’s academic progress he would meet the
requirements for high school graduation with a regular high school diploma at the end of
the semester. An IEP was prepared which set forth the anticipated graduation and
pursuant to the procedural safeguards of the IDEA, Plaintiffs were provided Prior Written

Notice of the impending graduation and a Notice of Refusal stating that the School






